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Florida municipalities have undergone tremendous redevelopment in recent years. F.S. Ch.163 codifies
redevelopment measures in the Community Redevelopment Act which provides for the establishment of a

community redevelopment agency (CRA) and tax increment financing (TIF).1 These tools represent a
traditional “invest and grow"” approach that local governments can use to generate growth within blighted
areas. The act allows a CRA to annually capture and spend a portion of the incremental increase in ad
valorem tax revenues resulting from redevelopment. The tax increment — the increase in real property
taxes from the difference between the taxes generated before and after the investment in real property —

is used by TIF to fund a portion of the costs for improvements.2

This article discusses TIF in Florida redevelopment within a specially designated district of a CRA: Even
though TIF can be thought of as a financing tool, it is also a land development and improvement tool.
There are other financing tools available, but by and large TIF has been the most common method used in
Florida and elsewhere to increase investment and growth in local government development. Laws were
enacted in 2006 restricting the power to take private property by eminent domain. What effect will this
have on TIF? The arguments for and against TIF will be discussed. One Florida county has established a

redevelopment capital program (RCP) as an alternative funding source in opposition to TIF,3 and this
article discusses issues raised by RCP.

History and Purpose

TIF began in California in 1952 as a way of providing matching funds for federal urban renewal plans, and
it was slowly adopted by other states. As the federal government lessened its role in funding for urban
development, TIF significantly increased. During the 1970s, federal dollars for urban renewal declined, and
TIF became an alternate way to fund redevelopment projects. This increased interest in TIF spread in the
1980s and 1990s as the federal role in redevelopment was eliminated. More states began to pass laws on

TIF, and now there are TIF laws in nearly every state and the District of Columbia.*

There are two fundamental ways TIF can be used. One is where TIF revenues are used on a “pay as you
go” basis (where the annual stream of revenue is used to fund small projects), and another is “pay as you
use” financing (where TIF revenues are used to pay debt service costs over the life of a project lasting 10
or more years). In either event, TIF has been effective at generating large amounts of funding for capital
investments for roadway improvements, flood control programs, water and sewer and drainage
infrastructure improvements, parking lots and garages, neighborhood parks, sidewalks, street and

sidewalk tree plantings, signs, and building construction.”

During the life of the plan, tax increment revenues can be used when they are related to development in
the designated redevelopment areas. These include expenditures for administrative and overhead
expenses, planning and analysis, acquisition of real property in the redevelopment area, clearance and
preparation of sites and relocation costs for site occupants, repayment of debt and expenses incidental to
indebtedness, expenses incurred for the issuance, sale, redemption, retirement, or purchase of agency




bends, and development of affordable housing.6 TIF can also be used with other county, state, and federal
funding sources (advances, loans, tax increment revenue bonds, incentives, and grants) to carry out a

redevelopment plan.7 If a CRA has approved a plan before July 1, 2002, Florida law permits TIF for 30
years after the plan has been adopted up to a maximum of 60 years. For CRAs established on or after July

1, 2002, the TIF limitation period is 40 years.B On or before March 31 of every year, a CRA must file with
the governing body a report of its activities for the preceding fiscal year, including a financial statement

setting forth its assets, liabilities, income, and operating expenses as of the end of its fiscal year.g
Objectives of the Community Redevelopment Act
In 1969, the Florida Legislature enacted Part I1I, Ch. 163 of the Florida Statutes, which granted local

governments the power to set up redevelopment agencies in their community.m The legislature’s goal is to
encourage neighborhood revitalization in downtowns and to provide maximum opportunities for private
enterprise to participate in the revitalization of the designated areas. This partnership between the public

and private sector is crucial to the success of any redevelopment plan.11

The primary objective of Florida’s redevelopment legislation, F.5. Ch. 163, is based on the state’s interest

in protecting the health, safety, welfare, and morals of the community.12 Florida law defines a “blighted
area” as one in which there are deteriorated and deteriorating structures where economic distress or

endangerment to life or property exists.!3 Its goals focus on eliminating the physical, social, and economic
problems related to slum and blight by improvement of the physical environment (buildings, streets,
utilities, parks) by rehabilitation, conservation, clearance, and redevelopment. Additional goals include
acquiring blighted property, enhancing tax bases with private reinvestment, eliminating poor housing

conditions, and providing affordable housing to residents of low and moderate income.*

Kelo and its After Effects
Before statutory amendments were enacted and became effective May 11, 2006, Florida permitted the use
of eminent domain to support a TIF project, as long as the project funding could be used for economic

cfevelopment.15 The controversy surrounding blight, eminent domain, and economic development was
resolved in the U.S. Supreme Court’s decision in Kefo v. Town of New London, 545 U.S. 469 (2005), in
which the high court held that when a local government, as part of a comprehensive economic plan of
development, condemns private property to transfer it to another private party to enhance the local
government'’s tax base and hopefully to provide jobs, such governmental action is a public purpose
allowable under the U.S. Constitution.

Although Kelo approved the use of eminent domain to promote economic development as a public purpose,
the high court stressed that the states were free to place stricter standards on its eminent domain powers

than the federal baseline.'® Many who followed this issue considered the definition of “blighted area” too
vague, because the Florida Statutes permitted local governments to easily meet the criteria for eminent

domain. In Fulmore v. Charlotte County, 928 So. 2d 1281 (Fla. 2d DCA 2006), dismissed 936 So. 2d 565

(Fla. 2006),18 a Florida appellate court considered a challenge to the constitutionality of the Community
Redevelopment Act, F.S. §163.340(8), that defines “blighted area.” The appellate court acknowledged that
some of the statutory factors were subjective and nonquantifiable, while others were objective and
quantifiable. Fulmore upheld this part of Ch. 163 and held that the definition of “blighted area” was not
unconstitutionally vague on its face and as applied to landowners.

As a result of Kelo and the fear that “blighted area” was insufficiently defined in the statutes, the Florida
Legislature passed statutory amendments contained in Ch. 2006-11, Laws of Florida, severely restricting a
condemning authorities” power to take private property for economic development. This law amended F.S.
Ch. 73 and created a prohibition against the transfer of property to a private entity or natural person that
can be taken through eminent domain. Local governments are now restricted to taking private property for
uses that have historically had a public purpose, i.e., roads, utilities, public infrastructure, transportation

related services, parks, civic buildings, and so forth.® Local governments cannot take private property in a
CRA or elsewhere and soon thereafter sell it to a private developer for private development purposes as it

once could for the elimination of slum or blight.20 If property is acquired by eminent domain, it is subject
to a 10-year waiting period before it can be transferred to a natural person or private entity without




restriction.?!

Amendment 10, &8 of the Florida Constitution was passed in November 2006, and incorporated many of
the requirements of the statutory amendments making it virtually impossible for a local government to
take private property by eminent domain, unless it is taken for a public purpose, or if it is authorized by

general law and passed by a 3/5 vote of each house of the ]egislr::ture.22 Many officials believe that the
action of the legislature and the voters in passing the constitutional amendment can thwart and impede
local redevelopment plans and could hinder the revitalization of inner cities. Local governments throughout
Florida have used eminent domain to help create many popular area attractions and to revitalize depressed

areas.? It is too early to tell what effect these actions will have on local government redevelopment.

“Finding of Necessity”

Although “economic development” is not specifically defined in the Florida Statues, Ch. 163 suggests that it
includes the promotion of economic opportunity, retention and expansion of existing businesses, job
creation and retention, and the recruitment of new businesses to encourage growth in areas experiencing

insufficient economic growth.24 A major reason for communities to encourage economic development of
their downtown neighborhoods is to obtain a high quality of life. Local governments undertake a variety of
activities to promote and cultivate economic development, which can include tourism, mixed-use
development, home building, creating infrastructure, acquiring real property, beautification efforts,

commercial area revitalization, and transpc:rtation.z5

To guide economic revitalization in a proactive manner, a local government has the authority to create a
CRA upon a *finding of necessity,” which is defined as an area that needs to be rehabilitated and can

include an area containing a shortage of affordable housing to residents of low or moderate income.2® Once
the governing body has recognized the necessity of a redevelopment area, it can create a CRA by
resolution. A CRA is a separate entity of a local government and can be comprised of members of the

governing body or that of a separate body of persons.27 CRA powers are created pursuant to the Florida
Statutes, and the local governing body approves plans to carry out its purposes for redevelopment in the

CRA project areas.?®

A CRA has broad discretion to use TIF to “finance or refinance any community redevelopment it undertakes

pursuant to the approved community redevelopment plan” within its jurisdiction.zg Once an area for
redevelopment has been established by a CRA, the funding can only be used for community development

within the CRA.3% A redevelopment plan must be in harmony with the local government comprehensive

plan before it can be adopted and followed by the local municipality.3! Specifically, the Florida Statutes
provide that a CRA has the power to enter into contracts with private developers, issue revenue bonds,
create a community redevelopment plan, deed publicly owned lands to a designated project, approve the
acquisition, removal, and disposal of property, and utilize tax increment revenue to finance land
acquisition, infrastructure, and improvements. CRAs no longer have the power of eminent domain for

economic dev.c-_lopn’aent.32

TIF and the Redevelopment Trust Fund
A CRA must establish a redevelopment trust fund for the time span of the community redevelopment plan,

and it cannot receive or spend any increment revenues, until the CRA establishes the trust fund.3® The TIF
statute was upheld as constitutional in State v. Miami Beach Redevelopment Agency, 392 So. 2d 875 (Fla.
1981), in which the Florida Supreme Court held that the 1977 account of F.S. Ch. 163 authorizing
redevelopment projects, TIF, and the use of ad valorem tax revenues advanced a public purpose. A
redevelopment trust fund is the depository for tax increment revenues. TIF realizes the incremental
increase in real property tax revenues resulting from redevelopment and uses it to pay for public
improvements needed to support and encourage new development. Funds allocated to this trust fund can
only be used by the CRA to finance community redevelopment activity undertaken pursuant to an

approved redevelopment plan.

The value of real property in the CRA is determined as of a fixed date with a frozen base year assessed




value. The taxing authorities continue to pay tax revenue dollars on these property tax revenues based on
the frozen base year assessed value, which is available for general government purposes. For purposes of
calculating the tax increment revenues thereafter, 95 percent of ad valorem taxes are collected from an
increase in value of the real property within the redevelopment area over the frozen base year assessed
value. As the time period of the CRA increases, its property values increase, and the tax increment
revenue increase. The tax increment is available to repay public infrastructure and redevelopment costs of

‘the CRA.*

The diagram on the previous page illustrates how TIF can capture all or a part of the increase of the
property tax revenues if redevelopment encourages private investment in the CRA. Simply stated, for the
base year value, the taxable value is multiplied by the mill value to determine the taxes collected, whereas
for the tax increment value, the incremental taxable value is multiplied by the mill value to reach the

incremental taxes collected.>®

The Pros and Cons of TIF

TIF is a growing source of infrastructure funding in Florida. Questions arise about TIF's impact on economic
development of downtown neighborhoods. Does TIF help local governments redevelop their urban
downtown neighborhoods? How valuable of a redevelopment tool is TIF? Should TIF be the preferential
choice for local government development, or are there better alternatives? The arguments in favor of and
in opposition to TIF follow.

O Arguments in Support of TIF

1) Even though TIF initially benefits a special district, the entire community can be energized and helped in
the long run. Economic development can happen steadily and naturally in the entire community. The result
can Include a more solid economy, an increase in employment, and greater appeal to residents,

businesses, and develc;pers.37

2) By promoting economic opportunity, TIF can stimulate private investment in a community by
encouraging the private and public sectors to form a solid partnership as they collaborate and work

together.38

3) TIF has few financial risks over a long period of time. TIF supports redevelopment projects without
increasing taxes, and TIF can be used without impacting a city’s debt limit or financial stability.39

4) TIF uses loans to finance capital assets and infrastructure in a district. These loans are repaid over the
duration of the CRA with the use of incremental revenue from ad valorem taxes collected from a district.
Without TIF, improvements and additions in blighted areas would not be funded and growth would

stagnate.40

5) TIF is one method to finance economic development and is not mutually exclusive to other methods.
There are other funding sources available, which include bank CDCs, CDBG, BIDs, HUD, SHIP, HOME, and

us erA.H

6) Once established, TIF can provide a consistent funding source for redevelopment activities in the
district. This helps local governments implement long range and large scale projects with a steady stream

of revenue.*?

O Arguments in Opposition to TIF

1) TIF's incremental approach uses ad valorem taxes — the primary method to fund public education in
Florida — and applies it for redevelopment purposes. TIF could be used to help obtain Amendment 9

compliance and public education improveme:nt.43

2) Local government officials decide which geographic areas need TIF for development. If funds are
misused or poorly applied, no public official is accountable. TIF does not require voter approval. The public

does not have a voice in develcu:»men't.44




3) Projected dollar returns of TIF over long periods — 10, 20, 30 years, or more — are speculative and can
be too optimistic in terms of TIF revenues. There are too many market forces that cannot be predicted with

reasonable certainty and that can drive values up or down during the duration of a CRA.*

4) Kelo held that in matters of economic development, the judiciary should pay great deference to local
government officials’ decisions. Kefo permits local grassroots organizations and lobbyists to assert great
influence over local government officials, who decide which areas to designate as CRAs for use of TIF.

There is little fear that local officials’ decisions will be overturned by the courts.*®

5) When the tax increment of a CRA increases, the growth is not shared among all government units.
Schools, libraries, and the municipality may have to raise taxes to meet rising costs of their components.

TIF can boost economic growth, but at a cost of higher taxes to meet their rising costs.*’

6) TIF benefits private sector development with the use of public revenue. Private development should not

be supported from investments of public funds.*®

Redevelopment Capital Program
The redevelopment capital program (RCP) uses non ad valorem funds deposited into a separate account
for redevelopment projects, and has been suggested as an alternative to TIF, The Broward County Board

of County Commissioners (BOCC) established the first RCP in Florida in February 2004.%° RCP provides two
funding sources to its participants: grants (used for redevelopment activities) and loans (used for land

acquisition).50 Major provisions of RCP include 1) no annual ad valorem taxes can be collected and used by
municipalities for redevelopment; 2) BOCC will determine the total investment for each project in each
municipality; 3) BOCC has the authority to delegate different levels of authority to each CRA for
redevelopment projects and TIF; 4) all county municipalities retain the right to develop specific plans, but

will be subject to review and approval by the county.51

RCP was established by the county for one major purpose — to replace TIF.*? The question, however, is:
Should TIF be replaced with RCP to economically revitalize neighborhoods? Supporters of RCP believe that
it can do a better job, and accordingly, it should be established, but they fail to provide supporting
evidence that it can do better than TIF. The reasons include 1) there is too little actual development with
TIF and more can be accomplished with RCP; 2) intergovernmental relations can be improved if the power
to decide which projects and the amount to be spent is given to one governmental entity — the county —
instead of permitting each municipality to decide which projects should be undertaken and the amount; 3)
dollars can be more equitably shared between larger and smaller cities if the county decides how much TIF
dollars should be spent and which projects the dollars should be used for; 4) TIF favors larger cities that
have the ability to receive larger amounts of money for their own use, but if ad valorem taxes are paid into

a special county fund, the “inequitable” funding of TIF can be eliminated.> In sum, the RCP “partnership”
is a necessary "checks and balances,” so that the county can maintain a “regional perspective,” while

municipalities develop specific community redevelopment plans, projects, and activities of their own.>*

The adoption of RCP gives the county considerable power over specific projects in CRAs already reviewed
and approved by municipalities. There is legitimate concern by the public and private sector that
redevelopment projects will get bogged down in county bureaucracy that will lengthen approval times and

increase development costs if RCP is used.>> Until it is shown that TIF is overly burdensome to counties’

budgets and cannot enhance economic development, TIF should continue to be the primary tool for local

economic developrnent.SE The reader should follow this debate through the administrative and political
process, because the result can have important ramifications as to intergovernmental relations and local
government development in Florida.

Conclusion
TIF is a growing source of infrastructure funding for economic redevelopment of urban downtown
neighborhoods and is a financing tool and land development and improvement tool used to provide local




economic development. TIF has provided local governments in Florida with a funding means to redevelop
areas that have become blighted. The cost of development projects can be enormous, and projects can
take vast amounts of time before completion.

Whether RCP or some other tool is shown to be better than TIF will remain to be seen. It is undisputed that
RCP gives the county ultimate power to decide which projects and the amount to be invested in
municipalities’ redevelopment projects. RCP may work best for smaller level projects, but it may prove
inadequate for longer range or larger scale redevelopment projects.

Implementing longer term and larger scale redevelopment projects makes sense with TIF, even though
this ties up county resources and capital for long periods of time. TIF is a safe haven for local economic
development in urban neighborhoods. TIF targets blighted areas in order to transform them into viable
areas. TIF is as reliable of a strategy as the public sector has created in recent years. An unknown factor is
the effect the new laws restricting eminent domain on blighted private property will have on economic
development in CRAs. At this time, if TIF is properly implemented, the CRA and its adjacent districts can
experience considerable increases in their property tax revenue and make the community more appealing
and attractive in its goal to obtain a better quality of life for its residents.
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8 See Fla. Stat. §163.387 (6) (a) - (h) (2006) and Fla. Stat. §163.385 (2005); State v. City of
Pensacola, 397 So. 2d 922 (Fla. 1981). See also Fla. Stat. §§163.3177, 163.335(6), 163.340 (2006).

9 Fla. Stat. §163.410 (2006).
M p g

> Fiorida law authorizes the Broward BOCC — a home rule charter county — to give full, most, partial, or
limited statutory authority to each CRA by a delegating resolution pursuant to Fla. Stat. §163.410 (2006).
At the present time, the BOCC has established CRAs with these four distinctive levels of authority. For a
discussion of the levels of authority in municipalities, see E. Lukic, Office of the County Auditor, Broward
County, Florida, Status of Implementation of Community Redevelopment Activities in Broward County,
Report No, 06-12, 17-21 (March 21, 2006), www.broward.arg/auditor/cra_032806.pdf
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>3 Id. See also Fla. Stat. §163.410 (2006).
.
D1,

amip Chapin, Catalysts of Redevelopment: An Evaluation of Three Florida CRAs, report prepared for The
Florida Redevelopment Association (October 2003), www.redevelopment.net/files/Case%20Studies%
20Final%20Report.pdf.

Harry M. Hipler is a sole practitioner in Dania Beach and practices in the areas of municipal and
family law and commercial litigation. He received his J.D. in 1975 and an LL.M. in taxation in 1981,
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